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generally applied to management and
operating contracts. Performance-
based contracts: Describe performance
requirements in terms of results rather
than methods of accomplishing the
work; use measurable (i.e., terms of
quality, timeliness, quantity) perform-
ance standards and objectives and qual-
ity assurance surveillance plans; pro-
vide performance incentives (positive
or negative) where appropriate; and
specify procedures for award or incen-
tive fee reduction when work activities
are not performed or do not meet con-
tract requirements.

(b) The use of performance-based
statements of work, where feasible, is
the preferred method for establishing
work requirements. Such statements of
work and other documents used to es-
tablish work requirements (such as
work authorization directives) should
describe performance requirements and
expectations in terms of outcome, re-
sults, or final work products, as op-
posed to methods, processes, or design.

(c) Contract performance require-
ments and expectations should be con-
sistent with the Department’s stra-
tegic planning goals and objectives, as
made applicable to the site or facility
through Departmental programmatic
and financial planning processes. Meas-
urable performance criteria, objective
measures, and where appropriate, per-
formance incentives, shall be struc-
tured to correspond to the performance
requirements established in the state-
ment of work and other documents
used to establish work requirements.

(d) Quality assurance surveillance
plans shall be developed to facilitate
the assessment of contractor perform-
ance and ensure the appropriateness of
any award or incentive fee payment.
Such plans shall be tailored to the con-
tract performance objectives, criteria,
and measures, and shall, to the max-
imum extent practicable, focus on the
level of performance required by the
performance objectives rather than the
methodology used by the contractor to
achieve that level of performance.

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36371, July 22, 2009]
970.1100-2 Additional considerations.

(a) While it is not feasible to set
forth standard language which would

48 CFR Ch. 9 (10-1-10 Edition)

apply to every contract situation, lan-
guage must be designed for inclusion in
a management and operating contract
to describe clearly the work being un-
dertaken; the controls, as appropriate,
to be exercised by DOE over the per-
formance of that work; and the rela-
tionship contemplated between the
parties.

(b) The language shall also include
the following with respect to subcon-
tracting performance of the work de-
scribed pursuant to paragraph (a) of
this section: ‘““The contractor shall,
when directed by DOE and may, but
only when authorized by DOE, enter
into subcontracts for the performance
of any part of the work under this
clause.”

(c) The provisions required in para-
graphs (a) and (b) of this section shall
be set forth in the statement of work of
the contract.

970.1103-4 Contract clause.

Insert the clause at 48 CFR 52.211-5,
Material Requirements, in solicita-
tions and contracts.

970.1170 Work authorization.

970.1170-1 Policy.

Each contract for the management
and operation of a DORE site or facility,
and other contracts designated by the
DOE or the National Nuclear Security
Administration (NNSA) Senior Pro-
curement Executive, must contain a
scope of work section that describes, in
general terms, work planned and/or re-
quired to be performed. Work to be per-
formed under the contract shall be as-
signed through the use of a work au-
thorization to control individual work
activities performed within the scope
of work. Work authorizations must be
issued prior to the commencement of
the work and incurrence of any costs.

[72 FR 29434, May 29, 2007, as amended at 74
FR 36371, July 22, 2009]

970.1170-2 Contract provision.

The Contracting Officer shall insert
the clause at 970.5211-1, Work author-
ization, in each solicitation and con-
tract for the management and oper-
ation of a DORE site or facility and in
other contracts designated by the DOE
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Department of Energy

or NNSA Senior Procurement Execu-
tive.

[72 FR 49434, May 29, 2007, as amended at 74
FR 36371, 36378, July 22, 2009]

Subpart 970.15—Contracting by
Negotiation

970.1504 Contract pricing.
970.1504-1 Price analysis.

970.1504-1-1 Fees for management and
operating contracts.

This subsection sets forth the De-
partment’s policies on fees for manage-
ment and operating contracts and may
be applied to other contracts as deter-
mined by the Senior Procurement Ex-
ecutive, or designee.

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36378, July 22, 2009]

970.1504-1-2 Fee policy.

(a) DOE management and operating
contractors may be paid a fee in ac-
cordance with the requirements of this
subsection.

(b) There are three basic principles
underlying the Department’s fee pol-
icy:

(1) The amount of available fee
should reflect the financial risk as-
sumed by the contractor.

(2) It is the policy of the Department,
when work elements cannot be fixed
price, incentive fees (including award
fees) tied to objective measures should
be used to the maximum extent appro-
priate.

(3) When work elements cannot be
fixed price and award fees are em-
ployed, they should be tied to either
objective or subjective measures. Each
measure should, to the maximum ex-
tent appropriate, be directly tied to a
specific portion of the fee pool.

(c) Fee objectives and amounts are to
be determined for each contract.
Standard fees or across-the-board fee
agreements will not be used or made.
Due to the nature of funding manage-
ment and operating contracts, it is an-
ticipated that fee shall be established
in accordance with the annual funding
cycle; however, with the prior approval
of the Senior Procurement Executive,
or designee, a longer period may be
used where necessary to incentivize

970.1504-1-2

performance objectives that span fund-
ing cycles or to optimize cost reduction
efforts.

(d) Annual fee amounts shall be es-
tablished in accordance with this sub-
section. Annual amounts shall not ex-
ceed maximum amounts derived from
the appropriate fee schedule (and Clas-
sification Factor, if applicable) unless
approved in advance by the Senior Pro-
curement Executive, or designee. In no
event shall any fee exceed statutory
limits imposed by 41 U.S.C. 254(b).

(e)(1) Contracting Officers shall in-
clude negative fee incentives in con-
tracts when appropriate. A negative fee
incentive is one in which the con-
tractor will not be paid the full target
fee amount when the actual perform-
ance level falls below the target level
established in the contract.

(2) Negative fee incentives may only
be used when—

(i) A target level of performance can
be established, which the contractor
can reasonably be expected to reach;

(ii) The value of the negative incen-
tive is commensurate with the lower
level of performance and any addi-
tional administrative costs;

(iii) Factors likely to prevent attain-
ment of the target level of performance
are clearly within the control of the
contractor; and

(iv) The contract indicates clearly a
level below which performance is not
acceptable.

(f) Prior to the issuance of a competi-
tive solicitation or the initiation of ne-
gotiations for an extension of an exist-
ing contract, the HCA shall coordinate
the maximum available fee, as allowed
by 970.1504-1-1, and the fee amount tar-
geted for negotiation, if less, with the
Senior Procurement Executive, or des-
ignee. Solicitations shall identify max-
imum available fee under the contract
and may invite offerors to propose fee
less than the maximum available.

(g) When a contract subject to this
subsection requires a contractor to use
its own facilities or equipment, or
other resources to make its own cost
investment for contract performance,
(e.g., when there is no letter-of-credit
financing) consideration may be given,
subject to approval by the Senior Pro-
curement Executive, or designee, to in-
creasing the total available fee amount
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